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August 11, 2014 

 

VIA ELECTRONIC MAIL 

 

Patrick S. Clark 

Market Administrator  

Southeast Milk Marketing Order No. 7 

1550 North Brown Road 

Lawrenceville, Georgia  30043 

 

Dear Mr. Clark: 

 

 Dean Foods Company (“Dean Foods”) through its subsidiaries owns and operates five 

pool distributing plants regulated by the Southeast Milk Marketing Order.  We also source a 

significant milk supply for these plants from independent (non-member) milk producers.  We 

appreciate Mr. Robey’s interest in the amount of milk that is allowed to be diverted off the 

Southeast Federal Order and his initiative to request the Market Administrator to consider a 

change to the diversion limits for these months.  Further, we fully recognize the Market 

Administrator’s authority under Sec 1007.13(d)(7). 

 

 Dean Foods has long been concerned with the level of allowable milk diversions in the 

Federal Orders and has actively advocated for tighter pooling provisions in almost every Federal 

Order proceeding.  Our stance has been consistent since Federal Order reform, and likely for 

years, if not decades, prior to Federal Order reform.  However, we have never supported the idea 

of zero diversions.  Therefore, we oppose Mr. Robey’s request. 

 

 Dean Foods desires to compete on a level playing field.  In our opinion, taking the 

diversion limits to zero will significantly disadvantage Dean Foods relative to our cooperative 

competitors.  Under the Southeast Federal Order, Dean Foods must pay the minimum price for 

all milk included in the pool.  As demonstrated in the daily receipt data produced by the Market 

Administrator’s Office in response to a request from Dairy Farmers of America, Dean Foods’ 

plants, like other plants in the Order, experience unpredictable daily fluctuations.  If we are 

unable to take all of the independent producer milk into our plants each day we must find an 

alternative home for the remainder of the milk.  In most instances, that alternative home will not 

be a Federal Order pool plant.  And, with zero diversions, such milk would not be eligible to be 

included in the pool.  Consequently, Dean Foods would be left with three principle choices: 1) 

Absorb the loss into the business, 2) Lower premiums, if they even exist, to producers, and/or 3) 

Pay the producer(s) whose milk went into the non-pool plant the same value we would collect 
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from such plant.  Each of these choices has its challenges and limitations.  Dean Foods strongly 

believes moving diversions to zero would create an uneven competitive landscape and disorderly 

movements of milk and, therefore, should not be adopted. 

 

 The first choice delineated above is not practical because it is, effectively, a commodity 

price increase to our company.  Our business just reported its second consecutive quarterly loss 

(see http://www.deanfoods.com/our-company/news-room/press-release.aspx?StoryID=1957351) 

based in large part on high commodity costs.  We are not in a position to absorb additional 

commodity price increases. 

 

 With respect to the second choice, Dean Foods has premium programs that serve as 

incentives for dairy producers.  And while the premiums change over time, the program is not 

meant to address fluctuations in milk markets.  With the second choice, our belief is the 

incentives would be confused with temporary market conditions.  It is my belief that if 

cooperatives were to face zero diversions they would simply reblend their pricing, allowing them 

to pay producers equitably and still maintain their premium programs, albeit at reduced base line.  

Further, the zero diversion market condition would likely drive the Dean Foods’ producer 

premiums to zero.  At such point, Dean Foods would be unable to lower its producer price to 

offset its higher costs brought on by the prohibition of diversions.  This result would leave Dean 

Foods in a competitively disadvantaged position.  At the same time, cooperative producers 

would be incentivized to sell their milk to Dean Foods at a higher price than they received from 

the cooperatives.  But Dean Foods would not want such higher priced producer milk, which 

would add to the excess milk supply.   

 

 With respect to the last choice, the unfair consequence would be to place the entire 

financial burden on the small subset of our supply whose milk is not included in the pool.  In 

such instances, those producers would likely move to the cooperative.  However, if Dean Foods 

would lose certain producers for such action, we would pick producers for non-pool plants that 

we were less interested in keeping.  This might not be the most logical milk supply to move to 

non-pool plants
1
.  Accordingly, Dean Foods strongly believes moving diversions to zero would 

create an uneven competitive landscape and disorderly movements of milk and should not be 

adopted.   

 

 Dean Foods encourages the Market Administrator to evaluate whether market conditions 

warrant a change.  The regulatory language authorizes the Market Administrator to make such a 

change “if the market administrator finds that such revision is necessary to assure orderly 

marketing and efficient handling of milk in the marketing area.” Sec 1007.13(d)(7).  In our 

estimation, the question is whether supply and demand has sufficiently changed to jeopardize the 

orderly marketing and efficient handling of milk that exists today?  Dean believes strongly that 

Market Administrators should take action when conditions shift in such a way that negatively 

impacts the adequate supply of fresh milk to distributing plants.  Such conditions do not exist 

today.  Dean Foods is efficiently procuring an adequate supply of milk, and none of our 

                                                           
1
 This likely results in uneconomic movements of milk. 
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cooperative suppliers have disclosed to us any supply challenges.  Furthermore, presently Dean 

Foods has reserve milk for our Southeast Distributing plants that is not delivered to a distributing 

plant.  We anticipate that our orders will increase as we move into the Fall and we will use such 

reserve milk to meet those orders. 

 

 In fact, the data demonstrates that milk in the marketing area is moving in an orderly and 

efficient manner.  In looking at the data provided in response to Dairy Farmers of America’s data 

request, there is no noticeable shift in the number of unused diversions in recent years.  Further, 

the data evidences, both in Dean Foods’ sales volume and in the Market Administrator’s 

statistics, a decrease in Class I sales.  Reduced Class I sales result in fewer pounds of reserve 

supply, making any diversion allowance change unnecessary.  Accordingly, the Market 

Administrator should leave the current regulatory rules in place.  

 

 In the event the Market Administrator disagrees with Dean Foods’ position, we ask that 

the Market Administrator only consider and adjust the diversion limits on a month-to-month 

basis as more data becomes available.  We are particularly mindful of the fact that Thanksgiving 

Day is in November.  This, and all holidays, creates operational challenges for plants, 

particularly short shelf life fluid milk plants.  It is impossible to say today exactly what the 

market conditions will be over the next 90 days.  To that end, we would ask that November’s 

diversion requirement, at a minimum be considered, much closer to the time of its effect so it 

may reflect the latest market conditions. 

 

 Thank you for your consideration of our point of view. 

 
Sincerely, 

 

 

Evan Kinser 

Vice President - Milk Supply 

 

EK/st 

 

cc: C. English 













Prepared at the request of Mike Fisher

Federal Order 7 - Southeast Marketing Area Producer Milk Utilization
June 2014

YYMM Utilization Class Utilization In-Area 1/ Total Utilization

1406 2                 48,282,245            50,414,241 

1406 3                   4,656,233            52,090,035 

1406 4                 23,507,072            31,390,628 

1/ Requested sought "the distribution of  Class II,III and IV milk that was 

pooled on Order 7  and used in Order 7."

Market Administrator's Office Page 1 of 1





 

 
August 11, 2014 

 
 
Mr. Patrick Clark 
Market Administrator 
Florida and Southeast Marketing Area 
1550 North Brown Road, Suite 120 
Lawrenceville, GA  30043 
FMMA6&7@fmmatlanta.com 
 
Re: Comments on lowering diversion limits 
 
Dear Mr. Clark: 
Thank you for the opportunity to make comments on the investigation regarding diversion provisions for 
the Southeast orders.  We fully support the action taken by your office, which was generated from the 
letter of Lee Robey.  The milk movement and procurement plans for the months of September, October 
and November 2014 were finalized some time ago with the current rules in force.  If the FMMA changed 
the diversion limits to zero, they would create winners and losers among milk suppliers instead of 
working for an efficient market.  These costs would ultimately come from dairy producers’ checks. Due 
to this negative impact on farm milk prices, we are against changing the diversion limits to zero. 
 
Georgia Milk Producers would like to thank USDA for finalizing the amendments for the Appalachian, 
Florida and Southeast Milk Marketing Orders effective May 5, 2014.  These rules were the result of hard 
work by many parties for market conditions in 2007. 
 
Our organization’s mission is to build a stronger, more sustainable dairy industry in the Southeast for 
dairymen and consumers.  Currently our state’s milk production is increasing; however fluid sales 
continue their decline.  This decline is a major concern for the Southeast, due to our historic reliance on 
Class I sales.   
 
On the AMS website it states: 

“The mission of Dairy Programs is to facilitate the efficient marketing of milk and dairy 
products.”  
 
“Dairy programs’ vision is to be efficient, effective, and innovative in program service delivery in 
the continually changing industry and government environments and to provide excellence in 
customer serve and industry relations with highly-skilled and motivated employees.” 

 
The dairy industry needs to work for the right combination of diversion limits, touch-base requirements, 
and transportation credits which will support local dairymen but still attract import milk when needed.  
Please continue to investigate marketing practices and needs for the Southeast orders and again thank 
you for the opportunity to submit comments. 
             Sincerely, 

 
Everett Williams 
President    

GEORGIA MILK PRODUCERS, INC. 
1641 New High Shoals Road, Suite 5, Watkinsville, Georgia 30677 

1-800-337-0555 or 1-706-310-0020, Fax 1-706-310-0025 

mailto:FMMA6&7@fmmatlanta.com


 

Kentucky Dairy Development Council 
176 Pasadena Drive . Lexington, KY 40503 

Phone: 859-516-1129 . Email: kydairy.org 

 

“Growing Kentucky’s Dairy Industry” 

      

Richard Sparrow 
President 

 

Charles Townsend, DVM 

Vice-President 

 

Tom Hastings 
Sec/Treasurer 

 

Maury Cox 
Executive Director 

 
Patrick S. Clark – Market Administrator      August 7, 2014 

Florida Marketing Area – Federal Order 6 

Southeast Marketing Area – Federal Order 7 

1550 North Brown Road, Suite 120 

Lawrenceville, Georgia 30043 

 

Dear Mr. Clark, 

On behalf of the Kentucky Dairy Development Council, a 501 (c) 3, dairy farmer/allied industry organization, 

this letter is written in support of reducing diversion limit percentages in the Southeast Federal Marketing Order 

7 for the months of September through November, 2014. The KDDC has dairy farmer membership in Federal 

Orders 7, 5, as well as 33. 

It is well known the Southeast U.S. is a milk deficit region, especially in the months listed in the proposal. This 

deficit is exacerbated by the increased need for Class I fluid milk created by the opening of schools in August.  

Diverting milk at the upper percentage limits during this period from Class I fluid to other Classes would be 

unwarranted for market supply and balancing.   

Although it is understood diversion limits allow additional flexibility for plants and cooperative associations to 

manage and balance their milk supplies, the rules language also permits Market Administrators to adjust those 

limits as specified in section 1007.13(d) (7).  As with every aspect of the Federal Order rules language, it is 

believed they are written with intent and purpose to create a sufficient supply of milk and dairy products for 

consumers and provide an environment of orderly milk marketing.    

When distant milk is pooled on the Southeast Order and then diverted to Class III and/or IV plants near those 

distant locations, it lowers the Class I utilization and therefore reduces the producer blend price. This hinders the 

stability and growth of the Southeast milk shed and results in the very outcomes we are seeing in the loss of 

local dairy farmers and milk supplies.  

 

Respectively submitted:      

      

Richard Sparrow, President     Maury Cox, Executive Director 

KY Dairy Development Council     KY Dairy Development Council 











SOUTHERN MARKETING AGENC~ INC.
 

STREET ADDRESS: Phone: 502-292-2810 
13011 WEST HIGHWAY 42, SUITE 206 Fax: 502-292-2828 
PROSPECT, KENTUCKY 40059 

August 11, 2014 By email and fax 

Mr. Patrick S. Clark 
Market Administrator 
Southeast Milk Marketing Order No.7 
1550 North Brown Road 
Lawrenceville, Georgia 30043 

Dear Mr. Clark, 

Southern Marketing Agency, Inc., whose Merrlbers are: Dairymen's Marketing 
Cooperative, Inc.; LANCO-Pennland Quality Milk Producers, Inc.; Lone Star Milk Producers, Inc.; 
Maryland & Virginia Milk Producers Cooperative Association, Inc.; and Premier Milk, Inc., 

wholeheartedly supports the Federal Milk Marketing Order program, and supports the 
establishment and maintenance of Federal Order provisions which encourage the efficient and 
orderly marketing of milk. As a result of this support, SMA opposes a proposal to reduce diversion 
limits in §1007.13 (d) (3) and (4) for the months of September, October and November 2014 from 
25 percent of pool plant deliveries, to zero percent of pool plant deliveries. All of the Members 
of SMA are Capper-Volstead cooperative associations that market milk on the Southeast Milk 

Marketing Order. 

SMA supports the use of market administrator discretion in setting and adjusting 

temporarily certain limits and performance requirements in Federal Orders, and SMA respects 
marketing area participants' right to request an adjustment of these provisions. However, the 
July 23, 2014 request to adjust diversion limit percentages from 25 percent of pool plant 
deliveries, to zero percent of pool plant deliveries is: (1) a proposal whose negative impact would 
fall disproportionally on cooperative associations; and, (2) a subject which has very recently been 
definitively decided by the Secretary. 
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First. If the proposal were adopted and diversions are effectively eliminated, if a pool 
plant is served by both cooperative associations and nonmember producers, the plant would 
likely opt to receive as much of its nonmembers' milk into its pool plant as possible, leaving the 
cooperative association(s) to send a greater proportion of the reserve supplies to nonpool plants. 
This creates an inequitable sharing of the Order's proceeds -- the nonmember producers' milk 
can share in the marketwide pool, and a disproportionally high share of the cooperatives' milk 
cannot. A hallmark of Federal Milk Marketing Orders is their equitable treatment of all marketing 
order participants, and forcing cooperatives to deliver supplies with a lesser opportunity for 
sharing in the marketwide pool is not equitable treatment. This scenario is not just hypothetical, 
nor is it a purely academic argument. We believe that approximately one-half of the pool 
distributing plants regulated under Order 7 have recently been supplied jointly by nonmember 
producers and cooperative associations, meaning that there are real and ample opportunities for 
inequitable treatment of cooperative associations and their members under the proposal. 

Second and most compelling. In May 2008 the Secretary installed numerous changes 
to the Appalachian, Florida and Southeast Marketing Orders, through issuance of an Interim 
Order {Milk in the Appalachian, Florida and Southeast Marketing Areas; Interim Order Amending 
the Orders, [AM5-DA-07-o059; AQ-388-A22; AQ-356-A43 and AQ-366-A51; Docket No. DA
07-o3-A]}. In his 2008 Interim Final Decision, along with increases in the effective Class I prices 
in all three Orders and improved transportation credit provisions in Orders 5 and 7, were 
substantial reductions in the percentage diversion limits in Orders 5 and 7. The amended 
provisions were the result of a lengthy public hearing at which extensive testimony was given 
testimony which was subject to rigorous cross examination by opponents of the proposals; and 
at which numerous, thorough and expositive exhibits were introduced, likewise subject to 
rigorous cross examination. Based on the testimony received at that hearing the Secretary 
installed the new lower diversion limits in Orders 5 and 7 which were in place under the Interim 
Order until May 2014, when the Interim amendments were made permanent by the Secretary 
through the issuance of a Final Decision. The diversion limits that the Secretary put in place in 
May 2014 are those that the petition now seeks to reduce to zero. 

For the better part of six years the Secretary has had the opportunity to observe the 
functioning of the Orders under the interim provisions, and determine whether those interim 
provisions were indeed functioning to bring about orderly marketing of milk, and insure a 
sufficient quantity of pure and wholesome milk and be in the public interest. After this six-year 
period, the Secretary issued a Final Decision with no changes to the Interim provisions, relying 
not on conjecture, but supported by witnessing the real-life functioning of the marketing areas. 
If it was truly common knowledge that the Orders (and in the subject case Order 7) were not 
functioning as intended, and functioning as required by law, the Secretary would have been 
obliged to reopen the hearing, take additional testimony and then issue new provisions that 
would function better than the interim provisions. This he did not do. Rather, after a six-year 
trial by fire, the interim provisions were permanently installed unaltered. Substantial deference 
must be afforded the Secretary's very recent affirmation of the current diversion percentage 
limits. 
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Summary. For the market administrator to approve the petition, the market 
administrator would have to find that: 

(a)	 The Secretary was misguided when finding that "Providing for the diversion of milk is a 
desirable and neededfeature ofan order because it facilitates the orderly marketing and 

the efficient disposition ofmilk when not neededfor fluid use." {Milk in the Appalachian, 
Florida and Southeast Marketing Areas; [AMS-DA-D7-D059; AD-388-A22; AD-356-A43 
and AD-366-A51; Docket No. DA-D7-D3-AlJ. 

(b)	 The Secretary was misguided whenfinding that "When producer milk is not needed by the 

market for Class I use, some provisions should be made for that milk to be diverted to 
nonpool plants but remain pooled and priced under the order. " {Milk in the Appalachian, 
Florida and Southeast Marketing Areas; [AMS-DA-D7-D059; Ao-388-A22; AD-356-A43 
and Ao-366-A51; Docket No. DA-D7-D3-AlJ. 

(c)	 Every condition which led to the Secretary's establishment of the current diversion limits 
in Milk in the Appalachian, Florida and Southeast Marketing Areas; {AMS-DA-D7-D059j 
AD-388-A22; Ao-356-A43 and AD-366-A51j Docket No. DA-D7-D3-AL is now 

unfounded. 

It is true that marketing conditions change, but they don't change enough in two or three 
months to completely turn marketing areas upside down with fundamental alterations in pooling 
processes and Order operation philosophy. Simply put, Marketing Order areas need reserve 
supplies to insure enough milk is available to meet demand. The Agricultural Marketing 
Agreement Act says it, the Secretary of Agriculture says it, and marketing practice over and over 
has proved it. Since we need the reserve supplies to meet milk demands, these reserve supplies 
deserve the right to share in the proceeds of the marketwide pool. The Secretary's Decision 
setting the current limits must be respected and the current rational and reasoned diversion 
limits preserved. The proposal to eliminate diversions would not foster orderly marketing 
conditions, it would create marketing area disorder of the highest form, even if the action was 
taken on a temporary basis. 

For the reasons stated, the market administrator must deny the petition to reduce the 
diversion limits in §1007.13 (d) (3) and (4) for the months of September, October and November 
2014 from 25 percent of pool plant deliveries, to zero percent of pool plant defiveries. 
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Please feel free to call on me if you have any questions. 

Sincerely, 

Jeffrey F. Sims 

Assistant Secretary / Treasurer 
Southern Marketing Agency, Inc. 
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Patrick S. Clark - Market Administrator 

 

Florida Marketing Area - Federal Order 6 
Southeast Marketing Area - Federal Order 7 

1550 North Brown Road, Suite 120  

Lawrenceville, Georgia 30043 

Phone: 770-682-2501 

Fax: 770-822-1038 

Email:  mailto:FMMA6&7@fmmatlanta.com 

  

  

Dear Mr. Clark 

  
1.       For the months of Sep, Oct & Nov, producer milk production in the Southeast FMO area is 

insufficient to meet the needs of pool distributing plants within the Southeast FMO area. 
·         Since in-area producer milk production is insufficient, FMO diversion percentages should 

be zero for months of Sep, Oct & Nov. 
  

2.       Southeast FMO diversions created by delivers of in-area producer milk creates a financial 
incentive to divert producer milk to non-pool plants resulting in disorderly marketing from a 
Southeast producer point of view. 

·         This practice of disorderly marketing benefits pool-handlers at the expense of in-area 
producers.  

·         The Southeast FMO does not require in-area producers to balance pool-handlers. 
·         It is not the responsibility of in-area producers to balance pool-handlers and when FMO      

                               rules create this phenomenon it impedes the growth of in area milk production.   

·         To correct this practice of disorderly marketing FMO diversion percentages should be 
zero for months of Sep, Oct & Nov.  

  

Data Request: 

1.       producer milk production from farms located within FMO7 plus 85 miles  
2.       producer milk delivered to pool-distributing plants located within the FMO7 area  
3.       producer milk delivered to in-area non-pool plants by location zone 
4.     producer milk delivered to out-of-area non-pool plants by location zone 
5.       Class I utilization of in-area pool-distributing plants located within the FMO7 area 
  
Michael P Sumners 
Dairy Producer 
Paris, TN 
mps@wk.net 
731-676-4624 
  

mailto:FMMA6&7@fmmatlanta.com
mailto:mps@wk.net


 
 

Tennessee Dairy Producers Association 

3789 Old Port Royal Rd 

Spring Hill, TN 37174 

info@tennesseedairy.org 

931-698-0243 

 

August 21, 2014 

 

Patrick S. Clark – Market Administrator                                                                     

Florida Marketing Area –Federal Order 6 

Southeast Marketing Area – Federal Order 7  

1550 North Brown Road, Suite 120  

Lawrenceville, Georgia 30043 

 

Dear Mr. Clark, 

  

On behalf of the Tennessee Dairy Producers Association and the producers who support this organization 

in Federal Order 7 as well as FMMO 5, we are responding to the invitation to comment on the recent 

letter submitted by Robey Farms addressing milk diversions in Federal Order 7.  This letter is written in 

support of Mr. Robey’s request of reducing diversion limit percentages in the Southeast Federal 

Marketing Order 7 for the months of August through November, 2014.  

  

It is well known that the Southeast is a milk deficit region, especially in the months listed in the proposal. 

This deficit is exacerbated by the increased need for Class I fluid milk created by the opening of schools 

in August. Diverting milk at the upper percentage limits during this period from Class I fluid milk to other 

Classes is unwarranted. Milk needs to be delivered not diverted  

 

When distant milk is pooled on the Southeast Order and then diverted to Class III and/or IV plants near 

those distant locations, it lowers the Class I utilization and therefore reduces the producer blend price. 

This hinders the stability and growth of the Southeast milk shed and results in the very outcomes we are 

seeing in the loss of local dairy farmers and milk supplies. Serious consideration of this issue is long 

overdue. 

Respectively, 

 

John Bayless, President      Stan Butt, Executive Director 

Tennessee Dairy Producers Association                            Tennessee Dairy Producers Association 

mailto:info@tennesseedairy.org




-----Original Message----- 
From: andy woodall [mailto:woodallfarms@yahoo.com]  
Sent: Monday, August 11, 2014 4:26 PM 
To: FMMA6&7 
Subject: Diversions 
 
Dear Mr. Clark, 
 
      On behalf of myself as a dairy producer in the Southeast, I firmly believe that pooling milk in the 
Southeast is causing a lower mailbox price to me. The Southeast region is always in a deficit in supply 
verses demand. I have no problem bringing milk in from other regions for supply to meet demand. I do 
believe that producers in this area should have Class 1 utilization first then outside milk take whatever is 
left. Also, I believe that you need to act as of August 1st 2014 and reduce the diversion percentage to 
zero for the months of August, September, October and November 2014.  
 
                                                                                                                                                               
 Sincerely, 
 
Jimmy Woodall 
                                                                                                                                                                              
Woodall Farms 
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